
State Law vs. Private Agreement: Why 
Couples Are Choosing Control 
The conversation around marriage is changing, moving away from 
purely traditional views toward a more practical partnership model. 
As part of this shift, the prenuptial agreement has emerged as a 
significant topic for couples planning their futures. It represents a 
choice between accepting the state's default rules for asset division or 
creating a private, customized contract that reflects the specific needs 
of the couple. At Jos Family Law, the focus is on helping clients 
understand the difference between these two paths and why taking 
control of the legal framework of a marriage is increasingly common. 

Under standard state laws, particularly in community property 
jurisdictions, the rules are rigid. Once you are married, the state views 
the economic unit as a single entity. Most assets acquired and income 
earned are automatically classified as community property, owned 
equally by both spouses. This approach works for some, but it often 
fails to account for modern complexities. For instance, if one spouse 
focuses on building a high-risk startup while the other maintains a 
steady corporate job, the state sees the fruits of both labors as equal. 
In contrast, a prenuptial agreement allows the couple to decide if that 
startup remains separate property. It offers a comparative advantage 
in flexibility, permitting partners to opt out of the "one size fits all" 
approach that the court system provides. 

Another key point of comparison is the handling of spousal support. 
Without a prenuptial agreement, the determination of alimony is left 
to the discretion of a judge who applies statutory guidelines to the 
facts at the time of divorce. This introduces a variable of uncertainty 
that can be unsettling for high-net-worth individuals or those with 
fluctuating incomes. A prenup allows the couple to pre-determine 
these terms. They can agree to a lump sum payout, waive support 
entirely, or set a specific monthly amount based on the duration of the 
marriage. This private agreement replaces judicial unpredictability 
with contractual certainty, allowing both parties to plan their financial 
futures without the fear of an unknown court ruling. 

The handling of debt also highlights the contrast between state law 
and private agreements. State law may make a spouse vulnerable to 
their partner's creditors if funds are commingled or if debts are 
incurred for the benefit of the community. A prenuptial agreement 
serves as a protective barrier. It can explicitly state that neither spouse 
is responsible for the other’s pre-marital or post-marital debts. This 
distinction is vital for maintaining individual financial health. When 



consulting a Family Law Attorney Costa Mesa residents often 
find that this specific ability to segregate debt is a primary motivator 
for drafting an agreement, specifically in a region known for high 
property values and complex entrepreneurial ventures. 

Ultimately, the choice comes down to who you want writing the rules 
of your marriage: a legislator you have never met, or you and your 
partner. The prenuptial agreement is the instrument of self-
determination. It acknowledges that every relationship is unique and 
that the division of assets should reflect the specific contributions and 
agreements of the people involved. It is a move toward autonomy in 
an area of law that has historically been paternalistic. 

Conclusion 

The difference between relying on state law and creating a prenuptial 
agreement is the difference between uncertainty and control. While 
state laws provide a generic safety net, they often lack the nuance 
required for modern assets and debts. A prenup allows couples to 
dictate their own financial terms regarding property, alimony, and 
liability. It is a practical step toward a marriage defined by mutual 
agreement rather than legislative default. 

Call to Action 

If you prefer to define the terms of your own life rather than leaving 
them to the courts, consider a prenuptial agreement. Jos Family Law 
offers the expertise needed to draft a clear and fair contract. To get 
started, please visit https://josfamilylaw.com/ . 
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